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When is a Bona Fide
Subcontractor actually a Labour
only Employee?

There are some areas that need
consideration when employing
subcontractors and the potential
exposure to your insurance
arrangements.

Many clients use subcontractors in the
course of their business. This is quite normal of
course and the client will expect to be
insured for their use.

But do they know the potential pit falls?

Subcontractors fall into two classes. What
are they and how do you insure?

payroll. Tax and insurance treatment may
differ but the main qualifier in the insurance
world is that they work under your day to
day control - where and when you direct
and without the right to subcontract their
work or provide a substitute for their labour.
They may or may not provide their own tools
and they may or may not hold their own
Public Liability insurance.

You are responsible for their welfare and
their actions while they are working for
you and you must insure as if they were
employees.

You will need to advise your insurer of
payments to labour only sub-contractors or,

Labour only subcontractors are individuals on headcount based policies, the number of

who are to all intents
temporary employees but not paid via your

Watch out for:

Business description

and purposes contractors involved.

e Your policy business description must allow for the inclusion of their activities.
E.g. if your policy says Plastering you can’t employ a labour only subcontractor to
do electrical work and expect your insurance to respond.

e |If your policy is headcount based with an optional extension for temporary
workers be careful - regardless of your policy business description the extension
may exclude temporary employees (and their actions) when employed for some
types of work. Even if you are insured for that work using employees on your
payroll any claim you may make could be effected.

Bona-fide subcontractors are all others
contracted to perform on your behalf work
which you have yourself contracted to
perform.

You will need to advise your insurer of
payments to subcontractors

Watch out for:
Policy conditions in relation to use of bona-

fide subcontractors. These will probably
include:

00O

e A requirement to discover and record
their insurance details to ensure they are
insured for the time they work for you
and for the type of work done

e A requirement that they insure for
at least the same Public Liability limit as
you do.

Remember, these conditions are standard
for all buyers of that policy with your insurer
and your broker may be able to negotiate
changes in your own case.
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Property Developers
House Builders

Ground Workers
Mechanical and Electrical
Scaffolding & Roofing
Tunneling

Woaste Disposal

Project Management
Architects

Surveyors

Consulting Engineers
Quarrying and Aggregate
Structural Steelworks
Drywall Lining

Plant Operators

Crane Operators

Civil Engineers

Building Trades

Speak to a
consultant today!

We can provide you with construction
insurance that includes:
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Employers, Public and Products Liability
Construction All Risks
Engineering All Risks
Advanced Loss of Profits
Bonds and Guarantees
Professional Liability
Environmental Liability

Single Projects

Latent Defect

Business Interruption Liability
Cover for Plant and Machinery
Stock and Materials Cover
Professional Indemnity
Directors & Officers Liability
Motor Fleet

Find out more how we can all work together to help

e info@ascendbroking.co.uk e 01245449 060 @ www.ascendbroking.co.uk


http://ascendbroking.co.uk/white-papers/
http://www.chesshomeless.org/event/chess-tandem-skydive-day/
http://ascendbroking.co.uk/our-charity-support/
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C I alm Den I ed - Does your business description fully describe your activities?

Does your business description on your policy documentation
fully describe all your business activities? We often discover
inaccurate or incorrect descriptions which could make a
policy void in the event of a claim, we explain more...

A man is working on a building site somewhere in Essex. A trained operator,
heis digging a hole with a JCB excavator. Unnoticed by him a fellow employee
climbs into in the hole and he catches him a blow on the chest and arm with
the bucket of the machine then, panicking, he hits him again on the head.

The man is rushed to hospital. He is severely injured and will never work
again but he survives. The estimated cost of a claim is assessed at £2million.

Shouldn’t happen but of course these things do from time to time and that’s

Ascend Nominated in 8 Industry Awards

Ascend have been nominated for a record 8 industry awards

being presented over the next 4 weeks.

Broker Innovation Awards x5
UK Broker Awards x 3

Both including "OUTSTANDING SERVICES TO THE CUSTOMER"

Find out more......

what insurance is for, right? The employer, a subcontractor, has Employer’s
Liability insurance for £10 million. But the insurer denies the claim. Why?

Because the business description on the policy is ‘Bricklayers’ they say. That
doesn’'t include use of a JCB or excavation. No-one ever told them the insured
might do this kind of work and they wouldn’t have insured him if they had
known.

So - over to the main contractor - he has overall responsibility for site safety
and has Public Liability insurance for £5million. But ‘not us’ says his insurer -
the policy has conditions around the use of sub-contractors, you must check
that they are insured for the work to be undertaken - they weren’t and you
didn't.

The main contractor and sub-contractor are both out of business

Read more

= BROKER
S INNOVATION
o AWARDS

OUTSTANDING SERVICES

TO THE CUSTOMER

BROKERAWARDS.CO.UK

#BIAWARDS

Ascend Broking Group Ltd are authorised and regulated by the Financial Conduct Authority FCA Registration Number: 768429
Registered in England & Wales Company No. 10468557 A Willis Towers Watson Networks Member
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http://ascendbroking.co.uk/business/business-description-a-cautionary-tale/
http://ascendbroking.co.uk/ascend-247-sharepoint/
https://ascendbroking.co.uk/awards-ascend
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What canyou do?

e Review your policy
¢ Consult with a specilaist broker
e Consider policy amendments

* Protect your investments

Get expe¢ help today. Contact:
A Must-Know for Construction Professionals [

stuart.belbin@ascendbroking.co.uk

Understanding the LEG3 clause following the Archer vs Arch case

As a construction professional, you of course understand that your projects face numerous risks and that insurance is essential to
safeguard your investments. One critical aspect of Builder’s Risk insurance is the LEG3 clause, which has been under legal scrutiny
recently.

The LEG3 clause excludes coverage for defective design, materials or workmanship but covers resulting damage to other parts of
the project. A recent court case in America, Archer v Ace, exposed ambiguities in this clause that could lead to unexpected coverage
gaps.

Let’s take a closer look at the Archer v Ace case and what it might mean for your construction business.
A concrete case

Archer v Ae proved to be highly significant in the insurance and construction law fields, particularly regarding the interpretation of
the LEG3 defects exclusion used in Builder’s Risk policies. LEG3 is one of three defect exclusions created by the London
Engineering Group (LEG) to address different levels of coverage for defective work or materials.

In the case of Archer v Ace, the issue revolved around concrete that was found to be defective due to an improper mix of
materials, which reduced its strength.

The policyholder filed a claim under their insurance policy to cover the cost of repairs, but the insurer denied it, arguing that the
concrete was never in a satisfactory condition and therefore did not suffer damage that would be covered by the policy.

The court had to decide two key issues: whether the property suffered ‘damage’ and whether the LEG3 exclusion was ambiguous.
The court found that there was enough ambiguity in the LEG3 clause to rule in favour of the policyholder, allowing the case to
proceed, rather than granting the insurer a summary judgment. This decision, along with a similar earlier case, suggests that courts
may interpret LEG3 in a way that favours policyholders, potentially broadening coverage under Builder’s Risk policies. This has raised
concerns in the insurance industry, prompting discussions about revising the LEG3 clause to clarify its intent and application.

In essence, Archer v Ace signals a potential shift in how defects exclusions like LEG3 might be interpreted in the future, possibly
leading to changes in policy wordings to avoid such ambiguities.

So, what does this mean for you?

Simply put, the clarity of the LEG3 clause in your policy could significantly impact the extent of your coverage in the event of a defect-
related issue. Courts have found this clause ambiguous, which can lead to disputes and potential losses if your policy doesn’t
explicitly outline what is and isn’t covered.

Not sure if your Builder’s Risk insurance adequately protects your projects? Contact Ascend today to review your policy and ensure you’re

fully covered. Let’s work together to safeguard your investments with clarity and confidence.......
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Ascend & Chelmsford City FC are
delighted to announce the renewal of
its long-standing relationship with
Ascend Broking Group for the
2024/25 season.

Ascend Broking will be entering its
third year as front of shirt sponsor in
partnership with Chelmsford City FC.

As a Platinum Partner sponsor,
- Ascend Broking continues to assist
- the club across all aspects of its
operations.

- READ MORE HERE

Ascend’s Footballing ‘Boy Team Ascend Get on Their Bike ~ Ascend’s Brave Stuart Summer Newsletter 2024
Wonder’ Wins the Veterans for Charity Ride to Completes London Marathon Click here
World Cup! Click here Amsterdam! Click here Despite Injury! Click here
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